STATE OF VERMONT
HUVAN SERVI CES BOARD

In re Fair Hearing No. 18,205

)
)
Appeal of )

| NTRCDUCTI ON

The petitioner appeals a decision of the Departnent of
Prevention, Assistance, Transition, and Health Access (PATH)
denying his application for Medicaid assistance for his son.
The issue is whether the son is “living wwth” himfor Medicaid

pur poses.

FI NDI NGS OF FACT

1. The petitioner is the divorced father of two
children. By a Vernont divorce decree dated April 4, 2002,
the petitioner’s ex-wife was awarded “primary physical and
| egal rights and responsibilities” for both children.

However, the Court gave the petitioner the “legal right and
responsi bilty” to nmake nedi cal decisions for his son, an
el even-year-ol d who has di abet es.

2. The petitioner’s ex-wife and children live in
Massachusetts and recei ve Medicaid benefits in that state.

The petitioner still sees his son two to three nights per week

because he still goes to school in Vernont.
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3. The petitioner has had great difficulty directing
his son’s nedical care because he sees physicians in
Massachusetts and because he is not the parent with whomthe
Medi cai d systemin Massachusetts deal s.

4. In order to remedy this problem the petitioner
applied for Medicaid for his son in Vernont. He was denied on
Sept enber 5, 2002 because his son was not considered a nenber

of hi s househol d.

ORDER

The decision of PATH is affirned.

REASONS

In order to be eligible for Medicaid, an applicant with a
child under eighteen nust neet “ANFC-rel ated” (now Reach Up
Fi nanci al Assistance (RUFA)) standards. M 301. The RUFA
regulation at WA M § 2242.2 defines an "eligible parent as
"an individual who . . . lives in the sanme household w th one
or nore eligible . . . children.” WA M 8 2302.1 includes
the foll ow ng provision regardi ng "residence":

To be eligible for Reach Up, a child nust be living with

arelative or a qualified caretaker. . . The relative or

caretaker responsible for care and supervision of the

child shall be a person of sufficient maturity to assune

this responsibility adequately. Parents and children
living together nust be included in the sane assi stance

group.
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"Home" is defined by WA M § 2302.13 as foll ows:

A "hone" is defined as the famly setting maintained,

or in process of being established, in which the relative
or caretaker assunes responsibility for care and
supervision of the child(ren). However, |lack of a

physi cal honme (i.e. customary famly setting), as in the
case of a honeless famly is not by itself a basis for

di squalification (denial or termnation) fromeligibility
for assistance.

The child(ren) and relative normally share the sane
househol d. A hone shall be considered to exist, however,
as long as the relative is responsible for care and
control of the child(ren) during tenporary absence of
either fromthe customary famly setting.

When there is sonme question as to where the child s hone
is for ANFC-rel ated purposes, such as in a joint custody case,
the Board has held (and the Vernont Suprene Court has
affirmed) that it is the parent that provides the primary

“hone" for the children who is eligible for ANFC (now RUFA)

Fair Hearing No. 5553; Aff'd, Munro-Dorsey v. D.S.W, 144 \W.

614 (1984), Fair Hearing No. 11, 182.

In this case, the petitioner does not argue that he
shoul d be found to have equal or joint physical or |egal
custody with his ex-wife. He does not hold hinself forward as
“the primary caretaker”. The petitioner argues, however, that
the child should be found to “nedically live” in Vernont with

hi m based on his power to make nedi cal decisions for him
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There is nothing in the above | aw or regul ati ons that
woul d support the petitioner. Furthernore, as the “living
with” requirenent is a federal one, the Massachusetts welfare
departnment nust have already determned that the child is
living with his nother in that state for Medicaid purposes.

It cannot al so be found that the child is also “living with”
the father in Vernont as he cannot be eligible for Medicaid in
two states. See M12.

As the facts do not support a finding that the petitioner
is the primary caretaker of this child, the child cannot be
found to be eligible for benefits through his father. The

fact that the father has not applied for benefits for hinself

does not alter the above analysis.4 See Fair Hearing No.

10, 732. For this reason the Departnent's decision in this
matter is affirmed. 3 V.S.A 8 3091(d) and Fair Hearing Rule
No. 19. The petitioner is urged to seek redress of his
difficulties through the famly court or through the mediation
procedures outlined in his court order.
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